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Peace, Security and the International Criminal Court:

Key Challenges and Issues for Civil Society in Asia

The ICC: Landmark for International Justice

First permanent and independent international criminal court that would prosecute crimes of international concern: 

· genocide

· war crimes, 

· other crimes against humanity

· and once defined, the crime of aggression.

Unlike the International Court of Justice which deals with states, the ICC  deals with individual criminals wherever they are.

And unlike the international tribunals for the Former Yugoslavia and Rwanda whose jurisdictions are limited to crimes committed to these two countries and whose mandates come from the UN, the ICC’s jurisdiction will be universal and its mandate will come from the Assembly of States Parties (comprising of all those that ratified and acceded the Rome treaty) and not from the UN.

Will not only prosecute individuals who have committed crimes during war time but also those crimes committed during internal conflicts. 

The Rome treaty has come into force last July 1, 2002 and the Court has  started its work with its two initial cases for investigation, that of  cases of genocide and other crimes against humanity in Congo and Uganda. 

To date, 139 states have signed the treaty and nearly 100 have ratified. With more than half of the world acceding to the treaty over a period of only more than five years since it was adopted in 1998, the Rome treaty of the ICC has become one of the two, the Landmine Convention  being the other, to be accepted by the international community in such a short period of time.

Unfortunately, Asia is the only region, together with Middle East with the least number of ratification of the Rome treaty of the ICC. 

Only Cambodia, Timor Leste, Republic of Korea, Mongolia, Afghanistan and Tajikistan have ratified so far. 

Bilateral Immunity Agreement (BIA)
· Asia has the highest number of bilateral immunity agreements (BIAs) among regions in the world

Southeast Asia (Cambodia, Brunei, Timor Leste, Thailand, Philippines, Laos, Indonesia)

South Asia (India, Pakistan, Afghanistan, Sri Lanka, Bangladesh, Maldives, Bhutan, Nepal)

Northeast Asia (Mongolia)

Central Asia (Tajikistan, Uzbekistan, Kyrgyztan, Kazakstan)

Security Council Resolutions
UN Security Council Resolution 1422 and consequently 1487 seek immunity for all US nationals and peace keeping forces from any prosecution when they commit crimes within the jurisdiction of the ICC. 

ASPA
US Congress passed in August 2002 the American Soldiers Protection Act (ASPA), also known as “The Hague Invasion Act” for the provision that the US can invade the Court to seize US soldiers if and when they are surrendered to the Court by states parties to the  Rome treaty of the ICC. ASPA, among others, provides for the withdrawal of aid such as military assistance to countries unless they have signed the BIA. In accordance with ASPA, major US allies including the 19 NATO members and 9 other major non-NATO allies were exempted. Furthermore, ASPA gives authority to Bush to waive on the withdrawal of  US military assistance that could be granted on the basis of national security interests or because a country had signed a BIA with the US.

Nethercutt Amendment\

Last July 2004, the US House of Representatives attached an anti ICC amendment to the Foreign Operations bill. Called the “Nethercutt Amendment” because it was filed by Republican Rep. George Nethercutt, said amendment would cut economic support fund aid to all countries that belong to the ICC but have not signed the BIAs with the US. The bill had passed the House but has yet to pass the US Senate for approval and in most likelihood, said bill will be passed soon.

ICC and Gender Perspective

· ICC is a breakthrough and a milestone in terms of codifying sexual crimes, whether committed during war or during peace time.

· ICC is the first international treaty to recognize a range of sexual and gender violence as among the most serious crimes under international law:

· Rape

· forced pregnancy

· enforced sterilization

· enforced sexual slavery and others (covers, trafficking of women and children, enforced prostitution.

Ensuring gender balance and sensitivity
· In the organizational structure of the Court

 (The ICC, so far, is the first international criminal body that sits 7 women judges out of the total of 18 judges of the Court, one woman out of the 2 deputy prosecutors and to date, the Court continues to make sure that gender, as well as geographic representation is ensured in the hiring of personnel.

· In the investigation and other Court processes, women sensitivity will be ensured through hiring of competent women and men investigators and prosecutors.

ICC and Victims’ Perspective

ICC is the first international criminal court that specifically provides for victims’ protection as well as for their  reparation, compensation and rehabilitation. In the Court’s structure, there are two sections dealing with victims: the Victims’ Unit and the Victims’ Trust Fund that will raise the necessary resources for the rehabilitation, compensation and welfare of victims and their families

Issues and Challenges

1. The “war on terror” has given blanket authority to governments in Asia to adopt anti-terrorism laws, over and above  national security laws already existing in most countries in the region.

2. Such anti-terrorism laws have increased incidence of violations of human rights and has created high degree of ‘insecurity’ and ‘violence’.

a. Labeled opposition as “terrorists” and  legitimate organizations and movements as “terrorist” organizations or fronts, subjecting the opposition people and organizations, including NGOs to arbitrary arrests, detention, torture, and in some cases, killings and disappearances.

b. In the guise of anti-terrorism, communities are being displaced and basic freedoms such as freedoms of expression, association, freedom of movement and others are curtailed. Basic rights such as right to due process, to fair trial and to be presumed innocent of the crime are also being denied. The right against the use of torture is, in most cases, if not all, is always violated.

3. The peace processes in some countries in conflict have also suffered major setbacks as a result of the war, stalling the process and for others, putting the process in the backburner.

4. Discrimination against Muslims have heightened, not only putting their lives at great risk but  limiting their freedoms and rights e.g. movement and their chances of employment and other possibilities.  

5. Some countries and areas continue to be without democracy and human rights like in Burma, Aceh, West Papua, and to some extent Singapore and Malaysia.

6. Some countries are still limited in space for civil society to exist and flourish such as China, Laos, Vietnam, Bhutan and Brunei.

7. Efforts towards establishments of regional/sub-regional/national human rights mechanisms have stalled.

8. National elections have resulted to putting/retaining to power pro-US and US supported candidates such as in the Philippines, in India, Indonesia and  Thailand.

Some recommendations for action
1. Reviewing further and analyzing deeper the context by which we do our work relating to peace and human security. Discussing the impact of the “war on terror” on peace and security in the region is a concrete step to take but we have to go beyond the underlying root causes of war and conflicts on one hand and the underlying motivations of governments, particularly the US and other powerful players on the other hand. We have to counter national and international propaganda on security and assert people-centered security.

2. Assessing our strategies vis-à-vis our objectives of realizing peace and better human security. We have to analyze the nature, capacities and potentials of our key players and plan our strategies and tactics accordingly. We have to sharpen our analysis to include the new ways and more sophisticated means by which rights of individuals, groups and peoples are being violated and abused particularly in the post 9/11 tragedy and now in the post US elections. The participation of women as well as children and young people are crucial in the planning of our strategies.

3. Carrying out effectively our plan of action. It will require from us closer networking, cooperation and coordination in our efforts to:

a. Broaden our constituency and to reach out to the general public so that we can counter the misinformation and miseducation the mainstream ideology is teaching them.

b. Put focus on the work with the media, recognizing their role in the education and  miseducation of our societies.

c. Reach out to schools and universities and other venues, formal and informal, for learning and organizing to allow the majority of our people to understand better their situations and to defend their rights and exercise fully their responsibilities.

4. Explore more effective strategies towards making governments and other non-state parties accountable for crimes they have committed by:

a. Urging them to ratify and implement international treaties and other international standards like the ICCPR, ICESCR, Convention Against Torture, Convention on Migrants and their Families, on All Forms of Discrimination, on Indigenous Peoples,  including the Rome Statute of the International Criminal Court and the Agreement on Privileges and Immunities of the Court (APIC);

b. Strengthening local mechanisms for justice, through law reforms and campaigns for independent judiciaries, human rights commissions and law enforcement bodies.

5. Work for democratization of governments  still under military rule e.g. Burma and those that restrict people’s basic rights e.g. Indonesia, Singapore, Malaysia, Philippines and Thailand.

6. Work towards peaceful resolution of conflicts in countries in the region: India, Pakistan, Nepal, Sri Lanka, Bhutan, Philippines, Thailand. Increase civil society groups’ capacities in resolving conflicts and institutionalizing a culture of peace.

7. Support the work towards strengthening of civil society in China, Laos, Vietnam, Brunei and other countries in the region where there is no space where civil society can exist and flourish.

8. Continue to work towards establishment of the ASEAN and other regional and sub-regional, including national human rights mechanisms.

9. Ensure the participation of women as well as children and young people in all decisions and action that involve them.

10. Respond to urgent cases like the killings and disappearances in the South of Thailand, the poisoning of Munir, a key human rights activist in Indonesia, the recent violent dispersal of the workers’ strike in the Philippines, killing scores of workers, including women and children and many others taking place in the region.

11. Work towards justice ability of MDGs towards making governments as well as corporations and financial institutions accountable for non-fulfillment of their promises and obligations. 

Thank you and MABUHAY!

� Presented during the 2nd Asia Civil Society Forum, November 20-25, 2004, United Nations Conference Center, UN ESCAP, Bangkok, Thailand.
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