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Some Thoughts on Key Challenges and Issues
for Civil Society in Asia 

on Democracy and the Rule of Law

The United Nations Millennium Declaration adopted by the General Assembly on Sept 18, 2000 sets out goals and targets for member States for peace, security and disarmament, development and poverty eradication and human rights, democracy and good governance.  It calls on member States to “spare no effort to promote democracy and strengthen the rule of law, as well as respect for all internationally recognized human rights and fundamental freedoms, including the right to development”.1
Paragraph 27 of the Vienna Declaration and Programme of Action adopted by 171 member States in 1993 called all member States “to provide an effective framework of remedies to redress human rights grievances or violations”.  It underpinned “the administration of justice, including law enforcement and prosecutorial agencies and, especially an independent judiciary and legal profession in full conformity with applicable standards contained in international human rights instruments are essential to the full and non-discriminatory realization of human rights and indispensable to the process of democracy and sustainable development……”2
This particular paragraph in the Declaration today is the benchmark often quoted in UN documents on administration of justice as a reminder to member States to take practical measures for the implementation of the international standards in the field of human rights and the rule of law in the administration of justice.

In the UN General Assembly Resolution of 2001 on Promoting and Consolidating Democracy member States were called upon again to strengthen the rule of law by:3
i)
Ensuring equality before the law and equal protection under the law;

ii)
Ensuring the right to liberty and security of person, the right to equal access to justice, and the right to be brought promptly before a judge or other officer authorized by law to exercise judicial power in the case of detention with a view to avoiding arbitrary arrest;

iii)
Guaranteeing the right to a fair trial;

iv)
Ensuring due process of law and the right to be presumed innocent until proven guilty in a court of law;

v)
Promoting the independence and integrity of the judiciary and, by means of appropriate education, selection, support and allocation of resources, strengthening its capacity to render justice with fairness and efficiency, free from improper or corrupt outside influence;

vi)
Guaranteeing that all persons deprived of their liberty are treated with humanity and with respect for the inherent dignity of the human person;

vii)
Ensuring appropriate civil and administrative remedies and criminal sanctions for violations of human rights, as well as effective protection for human rights defenders;

viii)
Including human rights education in the training for civil servants and law enforcement and military personnel;

ix)
Ensuring that the military remains accountable to the democratically elected civilian government;

Among the Conclusions of the Chairperson of the first expert Seminar on the Interdependence between Democracy and Human Rights on 25 and 26 November 2002 in Geneva the following paragraph is noteworthy:

“The effective application of the rule of law and the fair administration of justice are vital to the good functioning of democracy.  Democracy thus demands attention to ensuring judicial independence, applying human rights law in judicial decisions, combating corruption in judicial systems, strengthening judicial administration, assuring adequate resources for the justice sector, and enhancing judicial training and education.”4
Following the Vienna Declaration a high-level international symposium on “The role of judges in the promotion and protection of human rights - strengthening interagency co-operation” was held in Vienna on November 24, 2003.  It was initiated by the Government of Austria in association with the Office of the UN High Commissioner for Human Rights.  Experts, representatives of United Nations agencies and programmes regional and intergovernmental organizations and non-governmental organizations participated at this one day meeting.  At the conclusion a Declaration on the Role of Judges in the Promotion and Protection of Human Rights and Fundamental Freedoms was adopted.  It stresses the role of judges as “pivotal in the process of enabling people to assert their rights and in enforcing their claims to those rights.”  It also recommends specific action to strengthen the impact of judges in this area to be taken by States, intergovernmental and non-governmental organizations.  One particular recommendation of interest to this forum is to “carry out regular assessment of the performance of States’ judicial systems on the basis of common statistical criteria…..” This Declaration has been noted by the General Assembly and the Security Council.5
In his address to the UN Security Council in September 2003 during the debate on Justice and the Rule of Law; the United Nations role, the UN Secretary General Kofi Annan said, inter alia, in these stirring words, “We have learned that the rule of law delayed is lasting peace denied and that justice is a handmaiden of true peace”.6
While it is acknowledged that there is no single model of democracy or of democratic institutions yet “democracy goes beyond formal processes and institutions, and should be measured by the degree to which these (its) principles, norms, standards and values are given effect…”7
It will be seen that the realization of the Millennium goals for the protection of human rights, the rule of law, democratic values and sustainable development falls largely on an independent and impartial judiciary supported by an independent and fearless legal profession and an incorruptible prosecutorial service.  It is therefore imperative that the executive and legislative arms of the government of any civilized State subscribing to the core values of democracy provide for such institutions and remain respectful of their independent roles.  

However, in reality the situation has been and still is otherwise. Since the early eighties international non-governmental organizations of jurists have been involved in standard setting for the protection of judicial and lawyer independence for an effective administration of justice.  They relentlessly pursued in creating universal awareness of the importance of an independent judiciary and the legal profession for protection of the rule of law and realization of human rights and sustainable development in a democracy amidst attacks on the justice systems. These standards later became the basis of the UN Basic Principles on the Independence of the Judiciary and the Basic Principles on the Role of Lawyers endorsed by the UN General Assembly in 1985 and 1990 respectively.  In 1990 the eighth UN Congress on the Prevention of Crime and Treatment of Offenders in Havana, adopted the Guidelines on the Role of Prosecutors.

Unlike the regions of Europe, the Americas and Africa where there are regional intergovernmental charters on human rights incorporating the principles of due process or fair trial as provided in the Universal Declaration of Human Rights and International Covenant on Civil and Political Rights (ICCPR) the Asia Pacific region has none.  In Europe and the Americas there are also the regional courts on human rights.  Africa is about to set up such a court. However, the Asia Pacific region made history in 1995 when Chief Justices in the region gathered in Beijing for the sixth Conference of Chief Justices of Asia and the Pacific adopted the Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA region commonly known now as the Beijing Principles. It was history because in no other region have the heads of judiciaries got together and agreed to a common set of standards for the promotion and protection of their judicial independence. The Beijing Principles have found acceptance in some apex courts in the region notably the Supreme Court of India which applied Principle 10 on the role of the judiciary when interpreting Article 32 of the Indian Constitution in the landmark judgment on domestic implementation of international human rights norms.8
The right to a fair trial enshrined in international and regional treaties is a fundamental principle of the rule of law.  Central to the fair trial process is an independent and impartial tribunal.  What constitutes an independent and impartial tribunal is provided in the UN Basic Principles and the Beijing Principles and have been discussed and the tests laid out in several judgments of apex courts over the years including the Supreme Court of India.9
During the second half of the last century the international community together with civil society groups were involved in standard setting for the realization of a just rule of law, amongst others, as a core value of a democratic State.  These standards have been reiterated in various international and regional instruments.  They are found in some modern State constitutions in the chapter on bill of rights.  However, implementation of these standards has not been satisfactory.

What we need to address during the first half of this millennium, direct our energies and seek effective partners, if need be, is to strategize methodologies to sensitize States on implementation of these standards.  Not only States but we should target the competent organs, authorities and agencies within the States to sensitize them.  We should not be seen just congregating at meetings of the converted and producing conclusions and declarations.  They will continue to remain mere statements of the likeminded without effectively reaching all the consumers of justice.

In the Asian context, where there is no regional charter or mechanism to address human rights and rule of law issues civil society groups jointly should embark on a programme to identify the level of State compliance with international standards and norms on human rights.  Then classify them in clusters of degrees of compliance.  They should identify the problems encountered by States in complying with some or all the standards. Thereafter make recommendations and pursue implementation.

Paragraph 27 of the Vienna Declaration referred to earlier envisages three obligations.  One is the obligation of State to provide the effective framework.  While this by necessary implication includes a competent judiciary, legal profession and a prosecutorial service yet there is an obligation on the part of those actors in the three groups to collectively deliver justice in accordance with relevant international human rights standards.  However, their competency particularly in the field of human rights, is often, in many States, questioned.  The third obligation is the ratification and application of the relevant international standards.

Many Asian States have not been receptive to ratification of international treaties particularly on human rights.  This is evident from the list of status of ratifications of these instruments.   This is indicative of the lack of political will from Asian governments.  The major Covenants on Civil and Political Rights and Economic Social and Cultural are to date ratified by only 13 and 14 Asian States respectively.  Only 11 have ratified the Convention against Torture.  

What are the reasons which underlie the reluctance of these Governments to ratify these international instruments?  One reason could be that their national laws and policies are inconsistent with these Conventions.  There is no political will to embark on a scheme to amend the national laws to conform with the Conventions.  Sovereignty of State and Security of State are often walls of defence.

Veneration for human rights, particularly civil and political rights, has been seen by some Asian States as detrimental to economic growth.

Another reason is the periodic reporting procedures to the respective committees monitoring State compliance with the Conventions and the consequential examination of the States by the committees.  This process requires transparency.  Asian governments generally are wanting in transparency.  Many resent scrutiny by outside bodies.  We all recall how the Asian economic miracle envied by the rest of the world in the mid nineties burst into a melting crisis in 1997/98.  The crisis exposed, amongst others, the perils of non-compliance with principles and procedures of accountability and transparency.

This want of transparency is also evident from the fact that many Asian States have no freedom of information legislation.  Sometimes the Official Secrets legislation meant for the protection of State defences are used to resist flow of information on public administration.

Further, compounding to this State indifference is the competence level of Asian judges, lawyers and prosecutors on the domestic application of international human rights norms.  To what extent are they sensitized to international human rights law, humanitarian law and refugee law which we often see in General Assembly, Security Council and Human Rights Commission resolutions.  Are Asian judges, lawyers and prosecutors in their respective countries provided with training programmes on these subjects as part of their continued legal education?

Are the higher institutions of learning particularly the Universities in Asia providing adequate courses on human rights, humanitarian and refugee laws in their respective law faculties?  These institutions are the cradles for our lawyers, prosecutors and judges.

To assist member States to structure the justice system and train judges, prosecutors and lawyers on international human rights standards the Office of the UN High Commissioner for Human Rights in association with the International Bar Association has last year published a Manual on Human Rights for Judges, Prosecutors and Lawyers.  It is a training manual on human rights in the Administration of Justice.  It is a comprehensive tool of about 900 pages and can be found on the High Commissioner’s Office website (www.unhchr.ch).  Also last year the Human Rights Centre of the University of Essex published a Manual for Judges and Prosecutors on Combating Torture.  This manual can be found on the University’s website (www.essex.ac.uk).  Many of you may already be aware of the Bangalore Principles of Judicial Conduct which was noted in a resolution of the UN Commission on Human Rights last year.  The Commission encouraged member States to adopt these Principles in their domestic code of ethics for judges.  The invaluable contributions of the Chief Justices and senior judges from the various regions involved in the formulation of these Principles were most commendable.  These principles were formulated in response to widespread concerns over judicial corruption and want of judicial accountability.

One of the major challenges for the administration of justice in Asia for that matter in other regions as well, in the next decade is to find the correct balance between counter-terrorism measures adopted by governments and adherence to international human rights norms.  No doubt terrorism and its consequences are a violation of fundamental human rights and the rule of law and must be combated accordingly.  However, often the first casualty of counter-terrorism measures are the principles of due process.  This is what happened in the United States after Sept. 11, 2001. The Guantanamo Bay experience is a glaring example.  Detention without trial offends the first principle of the rule of law.

Civil Society groups must constantly remind governments of the various resolutions of the UN General Assembly, Security Council and the Commission on Human Rights that all counter terrorism measures must be in compliance with established international norms.

Conclusions

Following the first expert’s seminar on the conceptual linkages between democracy and human rights in November 2002 in Geneva and referred to earlier a second expert’s seminar is scheduled in late January 2005 in Geneva.  The theme of this seminar is ‘Democracy and the rule of law’.  It will provide a forum for addressing national and regional practices relevant to the theme.  The emphasis would be consideration of the interdependence between democracy, human rights and the rule of law.  There will be inter-governmental participation.  Input from civil society groups will be sought.

A very high level plenary meeting of the UN General Assembly to comprehensively review the implementation of the Millennium Declaration in the last five years is scheduled at the commencement of the 60th Session of the General Assembly in September 2005.  This is expected to be over a period of three days and attended by heads of governments.  This event is reported to be of decisive importance.  Though civil society participation maybe restricted yet it could make valuable contribution substantively and by creating awareness of the issues at the preparatory and consultation stages.10
In this regard, and in so far as the administration of justice in accordance with international human rights standards and norms in the Asian region is concerned civil society groups in Asia collectively should undertake a comprehensive study of the situation in individual countries, if this is not already done.  The study must include a constructive evaluation of the extent to which the system of justice complies or does not comply with international standards and norms.  In the case of non-compliance identify the underlying causes and provide recommendations.  Such a comprehensive report will be an effective contribution to the deliberations of the heads of governments at the Millennium + 5 Summit.  It will not be just an evaluation of what is done or not done by the Asian States in the past five years but in the past twelve years since the Vienna Declaration in 1993 where virtually all Asian States were present and adopted the document.  Subsequently periodic assessments of the performance of the judicial systems in the Asian region must be undertaken by civil society groups collectively and the findings published.
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